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COMPULSORYVACCINATION
UPHELD BY HIGHEST COURT
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Figure 4. The Boston Herald of February 20, 19035, featured the verdict in
Jacobson v. Massachusetts on its front page. The U.S. Supreme Court’s ruling
on the constitutionality of compulsory vaccination settled a legal issue that
had been the subject of dozens of lawsuits over the previous decades.

by Jacobson’s assertion that his having previously suffered from vacci-
nation was evidence that he would have been in special danger if he
underwent the procedure again.!!

Two justices, David Brewer and Rufus Peckham, dissented from the
ruling without opinion. Two months later, they were in the majority
when the court handed down another opinion centering on the state’s
police powers and a health regulation. Lochner v. New York, which
would ultimately prove a more far-reaching and influential decision
outside the realm of public health, contrasted starkly with the court’s
position in Jacobson. The case concerned a New York State law that
limited the working hours of bakers to a maximum of ten per day or
sixty per week. Writing for the five-member majority, Justice Peckham
rejected the notion that bakers warranted special protection under a
health law: “the trade of a baker, in and of itself, is not an unhealthy
one to that degree which would authorize the legislature to interfere
with the right to labor, and with the right of free contract on the part of
the individual.”"” By interpreting the Fourteenth Amendment’s due
process clause as safeguarding, above all, the right of employee and
employer to negotiate the terms of their labor with each other, Lochner
articulated a conception of liberty that was centered on the freedom of
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economic contract, and thus came to serve, over the next three decades,
as the classic defense of laissez-faire capitalism.

In dissenting from Lochner, Justice Harlan argued that it was for
legislatures, not courts, to decide whether a given statute warranted an
infringement on individual rights. Citing his own opinion on vaccina-
tion from earlier in the term, Harlan wrote, “I take it to be firmly estab-
lished that what is called the liberty of contract may, within certain
limits, be subjected to regulations designed and calculated to promote
the general welfare or to guard the public health, the public morals or
the public safety.”!?? In a separate dissent, Justice Oliver Wendell
Holmes also pointed to the decision in Jacobson as proof that freedom
may be constrained for the social good. “The liberty of the citizen to do
as he likes so long as he does not interfere with the liberty of others to
do the same ... is interfered with by school laws, by the Post Office, by
every state or municipal institution which takes his money for purposes
thought desirable, whether he likes it or not,” Holmes wrote.!?!

The ruling in Jacobson v. Massachusetts, though it did not attract
wide attention in the press, garnered favorable editorial comment in
newspapers in Boston and New York. “It is too much to expect that this
[ruling] will abate the obstinacy of the anti-vaccinationists,” declared
the Boston Herald, “but they will probably recognize the inexpediency
of putting their obstinacy in practice as against the health authorities
when the latter undertake to execute the law.”'?> The New York Times
predicted that the ruling “should end the useful life of the societies of
cranks formed to resist the operation of laws relative to vaccination.”!??
These confident forecasts turned out to be premature, however. Three
years later, the Anti-Vaccination League of America would be founded in
Philadelphia, and a diverse assortment of activists would, over the next
quarter-century, redouble their efforts at combating attempts to force
vaccination upon the people. These challenges to authority, embodying
fundamental conflicts between democratic values and scientific expertise,
are the subject of chapter 2.
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